STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF CHI LDREN

AND FAM LY SERVI CES,
Petiti oner,

Case No. 02-1753

VS.

THOVAS STONE AND SHANA STONE,

Respondent s.
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RECOMVENDED ORDER

A hearing was held pursuant to notice, on July 17, 2002,
by Barbara J. Staros, assigned Admi nistrative Law Judge of the
Di vision of Adm nistrative Hearings, in Brooksville, Florida.

APPEARANCES

For Petitioner: Ralph J. McMurphy, Esquire
Department of Children
and Fami |y Services
1601 West Gulf Atl antic Hi ghway
W | dwood, Florida 34785

For Respondents: R Eric Rubio, Esquire
2407 East Bl oom ngdal e Avenue
Valrico, Florida 33594-6404

STATEMENT OF THE | SSUE

The issue in this proceeding is whether the Departnment of
Children and Fam |y Services should revoke the foster care

|l icense of Thomas and Shana Stone.



PRELI M NARY STATEMENT

By letter dated March 29, 2002, the Departnent of
Children and Fam |y Services (Departnment) advi sed Respondents,
Thomas and Shana Stone, that their hone would not be
relicensed as a foster hone. The letter based this decision
on a Florida Abuse Hotline Information Systemreport received
by the Departnment on Novenmber 16, 2001, alleging physical
abuse by the foster nother. The letter cited Section
409.175(8), Florida Statutes, and Rules 65C-13.009(1)(e)10.,
and 65C-13.010(1)(b)5. and (4)(j), Florida Adm nistrative
Code, as authority for the decision.

Petitioners disputed the allegations of the March 29,
2002, letter and requested an adm nistrative hearing. The
Departnent forwarded the request for a hearing to the Division
of Adm nistrative Hearings on or about May 3, 2002. A formal
heari ng was schedul ed for July 17, 2002.

At the commencenent of the hearing, counsel for the
Departnment clarified the status of the Stones' |icensure.

That is, because the Stones' foster care |icense was not
schedul ed to expire until August 8, 2002, the action sought by
t he Departnment was revocation of the |license rather than
nonrenewal as stated in the March 29, 2002, letter.

Accordingly, the hearing proceeded as a license revocation



hearing and the parties have been realigned to reflect the
Departnent as Petitioner and the Stones as Respondents.

At hearing, Petitioner presented the testinony of two
w tnesses, JOAnn Lycett and Susan Sentman. Petitioner's
Exhi bits nunmbered 1 and 2 were adnmitted into evidence.
Respondent Shana Stone testified on her own behal f.
Respondents did not offer any exhibits into evidence.

The hearing was not transcribed. The parties tinely
filed Proposed Recommended Orders which have been consi dered
in the preparation of this Recomended Order.

FI NDI NGS OF FACT

1. At all tinmes material to this proceeding, the honme of
Thomas and Shana Stone was |icensed by the Departnent as a
foster hone.

2. Jeffrey G was placed in the Stones' home on or about
November 9, 2001, when he was approximately 10 nont hs ol d.

Two ot her children, who were el even and four-year-old
siblings, were also placed in the Stones' hone around the sane
date that Jeffrey was placed in their hone. The three
children slept in the sane bedroom whi ch contai ned a bunk bed
and a crib. According to Ms. Stone, the siblings were unruly
and she requested that the Departnment renove them fromtheir
home. The other children were renoved fromthe hone on

Novenber 12, 2001.



3. On Novenmber 16, 2001, the Departnent received a
report alleging that Jeffrey had a bruise three inches in
l ength on his thigh.

4. Jeffrey was brought to the Departnent's office by a
foster care worker on Novenber 16, 2001, for a scheduled visit
with his nother. There is nothing in the record to indicate
that Jeffrey was brought to the Departnment on Novenber 16,
2001, as a result of the abuse allegation.

5. Joann Lycett is a licensed protective investigator
supervi sor for the Departnent. Prior to becom ng a
supervi sor, she was a protective investigator. During the
time she has been an investigator and a supervisor, she took
part in between 400 to 500 reports of child abuse or negl ect.
In addition to her experience as an investigator and a
supervi sor, M. Lycett received specialized training in child
abuse investigations and earned certification in the child
protection field. Her training includes determ ning the
nature and cause of injuries to children.

6. M. Lycett was present at the Departnent when Jeffrey
was brought in for the visit. She observed an oval shaped
brui se approximtely three inches by two i nches extendi ng out
fromunder the child' s diaper onto his upper thigh. Wen the
di aper was renoved, Ms. Lycett could see bruising on the

child' s buttock as well.



7. Ms. Lycett observed the bruise to be dark which was
an indication to her that the bruise was recent as opposed to
a bruise yellow or green in color. From her experience and
training, the bruise did not appear to be accidental.

8. Jeffrey was exam ned on November 16, 2001, by Richard
C. Trump, a Child Protection Team nedi cal doctor of the
University of Florida.® Dr. Trunp's report reads in part:

. on the buttocks there are sone
fairly fresh vertical and |inear 1mm w de
brui ses which are external to the buttock
crease. There is a 7x3cm bruise on the
| eft buttock below the aforenentioned
| i near bruises, which ends in a circular
bruise at the lower left buttock. The thin
| i near bruises cone together perfectly when
the buttocks are conpressed flat. All of
the bruises are fairly superficial and are
red and blue in color; no yell ow or green
is present. There are no bruises nedial to
the linear bruises in the crease of the
but t ocks.

9. Ms. Stone first observed the bruise the norning of
Novenmber 16, 2001. Ms. Stone did not report the bruise to
t he Departnment.

10. Jeffrey generally attended daycare from seven or
eight o' clock in the nmorning until 5:30 or 6:00 in the
evening. Jeffrey attended day care on Novenber 16, 2001.

Ms. Stone conceded that the bruise could not have happened at

t he daycare center because she observed the bruise the norning

of Novenber 16, 2001, before Jeffrey attended the center.



11. According to Ms. Stone, Jeffrey wore a brace on his
| eg which caught on the crib a couple of days before the
incident. This, however, would not explain a fresh bruise as
descri bed by Ms. Lycett and supported by Dr. Trunp's report.
Li kewi se, the other foster children could not have caused the
brui se as they were renmoved fromthe home four days prior to
the incident in question.

12. While the evidence did not prove that Ms. Stone
directly caused the injury, the evidence did prove that the
child suffered harmwhile in the custody and control of
Respondent s.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.

14. The Departnment is the agency charged with the
responsibility of licensing foster honmes. Section 409. 175,
Fl orida Statutes.

15. The Departnent seeks revocation of the Stones'
foster care license. Accordingly, as the party asserting the
affirmati ve of an issue before this adm nistrative tribunal

t he Departnment has the burden of proof. Florida Departnment of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fl a.

1st DCA 1981). However, in accordance with the definition of

"l'i cense” contained in Section 409.175(2)(f), Florida



Statutes, the licensure status previously awarded to
Respondents is not a professional |icense and does not create
a property right. Therefore, the Departnent nust establish
facts which support its position by a preponderance of the
evi dence rather than by the clear and convi nci ng standard

normal Iy i nposed in professional |icense cases. Departnent of

Banki ng and Fi nance v. Osborne Stern Conpany, 670 So. 2d 932

(Fla. 1996).

16. In its letter of March 29, 2002, the Departnent
relies in part on Section 409.175(8), Florida Statutes, which
reads in pertinent part as follows:

(8)(a) The departnent may deny, suspend,
or revoke a license.

(b) Any of the follow ng actions by a hone
or agency or its personnel is a ground for
deni al , suspension, or revocation of a

i cense:

1. An intentional or negligent act
materially affecting the health or safety
of children in the home or agency.

2. A violation of the provisions of this
section or of licensing rules pronul gated
pursuant to this section.

17. The Departnent also relies on Rule 65C
13.009(1)(e)10., Florida Adnmi nistrative Code, which reads as
fol | ows:

(e) The goal of the Group Preparation and
Sel ection Programis to prepare individuals

and famlies to make an i nforned decision
about becom ng foster or adoptive famlies.
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The decision is made with the depart nent
and i s based on the capability and

willingness to take on the "role" and
devel op the skills needed to foster or
adopt. Foster and adoptive famlies who

make good deci sions and grow in their new
roles work best with the departnment, birth
fam | ies and others. These partnerships
hel p children and youth have stability and
permanence with a famly. As
successful foster and adoptive parents you
nmust be able to:

10. Assure health and safety. Provide a
heal thy and safe environnment for children
and youth and keep them free from harm

18. Finally, the Departnment relies on Rule 65C-
13.010(1)(b)5. and (4)(j), Florida Adm nistrative Code, which
read in pertinent part as foll ows:

(1) Responsibilities of the Substitute
Parent to the Child.

* * %

(b) Famly Care Activities.

5. Discipline.

a. The substitute care parents mnust

di sci pline children with kindness,

consi stency, and understanding, and wth
t he purpose of helping the child devel op
responsibilities with self-control.

* * %

f. The substitute care parents nust not
use corporal punishment of any ki nd.

* * %

(4) Responsibilities of the Substitute
Care Parents to the Departnent
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(j) The substitute care parents nust
notify the departnment i medi ately of
illness or accidents involving the child.

19. The evidence presented does not establish that
Respondents used corporal punishnent on Jeffrey. However, the
preponderance of the evidence shows that Jeffrey received the
bruise while in the custody and control of Respondents,
thereby failing to keep the child free fromharmin violation
of Rule 65C-13.009(1)(e)5., Florida Adm nistrative Code.

20. Further, Respondents did not report the bruise to
t he Departnment, thereby violating Rule 65C-13.010(4)(j),

Florida Adm ni strati ve Code.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED

That the Departnent of Children and Fam ly Services enter

a final order revoking the foster care license of the Stones.



DONE AND ENTERED this 16th day of August, 2002, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STAROCS

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 16th day of August, 2002.

ENDNOTE

1/ The doctor did not testify. The doctor's report was
received into evidence pursuant to Section 120.569(2)(9),
Florida Statutes. The portion of the report which describes
t he bruise, while hearsay, supplenents Ms. Lycett's testinony
descri bing the bruise and, therefore, supports findings of
fact as contenplated by 120.57(1)(c), Florida Statutes.
However, the portion of the report containing his opinion as
to the cause of the bruise goes beyond Ms. Lycett's
description of the bruise, is hearsay, and is not conpetent to
support a finding of fact as contenpl ated by Section
120.57(1)(c), Florida Statutes.

COPI ES FURNI SHED

Ral ph J. McMurphy, Esquire
Department of Children

and Fam |y Services
1601 West Gulf Atlantic Hi ghway
W | dwood, Florida 34785

R. Eric Rubio, Esquire

2407 East Bl oom ngdal e Avenue
Valrico, Florida 33594-6404
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Paul F. Flounlacker, Jr., Agency Clerk
Department of Children
and Fam |y Services
1317 W newood Boul evard
Bui | di ng 2, Room 204B
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, General Counsel
Department of Children
and Fam |y Services
Bui | ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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